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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
BOCA LAND COVPANY )

Appear ances:
For Appellant: A De Wtt Alexander of San Francisco

For Respondent: Frank L. Guerena of San Francisco

0P T N.I.ON

This is an aﬁpeal, pursuant to Section 25 of the Bank and
Corporation Franchise Tax #et (Stats. 1929, Chap. 13) fromthe
action of the Franchise Tax Conm ssioner in proposing an addi-
tional tax in the anount of §448.98 based on the net income of
Boca Land Conpany for the year ended December 31, 19288. It is
cont ended (?? that the appellant was not during 1928, and has
not since, been engaged I n business so as to be taxable at all
under the Act, and (2) even conceding that it is taxable the
Cormmi ssi oner has erred |n.ba3|n8 his additional assessment on

a larger portion of the dividends received by the Appellant
from The Union Ice Conpany than is justifiable, It appears
that the latter corporation does business within and wthout the
state, so that the Appellant is not taxable on the entire divi-
dends received as an owner of its stock and the question of

the proper apportionnent of this income arises.

Counsel for the Comm ssioner has objected vigorously to
our consideration of whether or not the aippellant i s "doing
business" within the meaning of the kct, basing his objection
upon the proposition that we have no jurisdiction to_consider
any point which was not raised before the Franchise Tax Comm s-
sioner in the first instance. Undoubtedly, it is true that our
Board could acquire no jurisdiction to determne the amount of
any tax accruing under the Act unless the corporation should fi:
perfect an appeal as contenplated by Section 25.

Once jurisdiction has been acquired by the State Board of
Equal i zation, we believe that it becones the duty of the Board
to determne what in_its_own_judgment is_the_correct amount of
the tax, Our reasons for this DEl | e€f have been di scussed
fully in our opinion in the matter of the appeal of M ss Saylor
Chocol ates (filed August 4, 1930) and are touched upon in our
opinion in the matter of the Appeal of R J. Reynolds Tobacco
Co., (filed January 19, 1931). hbthlng_conta|ned In the brief
of the Franchise Tax Comm ssioner on file herein has caused u
to change our views previously expressed.

If it is our duty to determne the correct amount of the
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tax in a case properly before us on appeal, it would seem plain
that we may consider "the matter "denovo". Otherw se, our
function would resolve itself merely into the determnation of
a dispute between the Comm ssioner and a taxpayer, both of whom
my be wong. The primary object of giving our Board jurisdic-
tion of this character nust have been to substitute for the
Mgdgnent of one man--the Comm ssioner--the judgnent of the Boar
mbers as to what is the correct tax liability of a corporatio

As stated by the Appellant, the provisions of this 4ct
relating to appeals to the State Board of Equalization are anal
gous to those found in Section 272 of the Federal Revenue Act
of 1928, and in simlar sections of prior Federal Revenue Acts
which have provided that the taxpayer may file a petition with
the Board of Tax Appeals for a.redetermnation of the deficienc:
In the Appeal of E. J. Barry 1 B.T.A 156, the Board of Tax
Appeals overruled the objection that the taxpayer had not pro-
tested the deficiency on grounds subsequently ur%ed upon appeal
sayi ng "When a taxpayer brings his case before the Board he
proceeds by trial de novo. he record of the case made in the
| nternal Revenue Bureau is not before the Board except in so
far as it may be properly Elaced in evidence by the taxpayer or
by the Conm ssioner. The Board nust decide each case upon the
record made at the hearing before it, and, in order that it m
properly do so, the taxpayer nust be permtted to fullg presen
any questions relating to his tax liability which na% e neces-
sary to a correct determination of the deficiency. To say that
the taxpayer who brings his case before the Board is limted to
questions presented -before the Conm ssioner, and that the Board
Inits determnation of the case is restricted to a decision of
Issues raised in the Internal Revenue Bureau would be to deny
the taxpayer a full and conplete hearing and an open and neutra:
consi deration of his case,”

To the same effect is the language of the decision in the
Appeal of Qutterman Strauss Co., 1 B.T.A 243, 245, in which
the board thus derined 1ts dutles:

"This Board was not created for the purpose of reviewn
ruilngs made by the Conmissioner but was created for The purpose

of determining thecorreciness of deficiencies in tax found by
the Comm ssioner, TT the deficiency In tax found by him i s
reater than the true deficiency the Board has authority to
ecrease It; if it is less than the true deficiency, the Board
has authority to increase it (Appeal of the Hotel France Co.
1 B.T.4. 28), |If a taxpayer can prove to tnis Board that ne Is
entitled to a deduction from gross income, the deduction wll
be allowed even though it has never been clained by the taxpaye:
at any hearing had before the Comm ssioner; otherwse it would
be inpossible for this Board to determne the correct anount of
the deficiency."”

Again, the Board has said:

_ "This Board was not created for the sole purpose of review
ing rulings nade by the respondent, but was created for a broade
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purpose, i.e., of determning the correctness of deficiencies
h%]fax fougd)by the respondent." (E S. Frischkorn, 7 B.T. A
: L38.

I nasmuch as we are required to determne the correct anount
of the tax, we consider these eﬁﬁre55|ons particularly pertinent
and shall govern ourselves accordingly.

This brings us to the consideration of whether or not the
APpeIIant was doi ng business so as to be taxable under the Act.
IT we should determne that it was not so engaged then there
woul d be no necessity to rule upon the prEPQSItlon of the divi-
dends received by the Appellant from the Union Ice Conpan
allocable to California since there would be no tax to calcul ate

There does not appear to be any controversy as to the facte
From our investigation of the situation and from data submtted
to our Board by the Aagsllant It appears that the corporate
activity of Boca Land Conpany has consisted in the main of its
ownership of shares of stock of the Union Ice Conpany constituti
nore than 85% of the book value of its assets. In addition the
conpany has owned sone public utility and State of California
bonds and a few shares of stock of other corporations, It does
not appear to have engaged in any trading activity with these
stocks and bonds. The only exception during 1928 or 1929
appears to have been the sale in 1928 of Chase National Bank
and Chase Securities Cbnpan¥ stock and of United States Treasur:
certificates, the proceeds Trom which were inmediately reinvestt
in bonds. These transactions took place prior to the effective
date of the Bank and Corporation Franchise Tax #ct, (Statutes
of 1929, Chapter 13).

The Boca Land Conpany has maintained no business activity
as such, not excepting any extension of credit or guidance of
the activities of the Union Ice Conpany or of any other company,
nor has it had any business office other than the use of space
together with other corporations in the office of the Union Ice
Conpany. It has acted nerely as the conduit for the transmssic
of dividends and other incone received fromits securities to
Its own stockhol ders as dividends.

It is apparent that if we should determne that this state
of affairs constitutes doing business on the part of Boca Land
Conpany the tax at four per cent "according to or measured by"
Its net income would fall in the main on dividends received
fromthe Union Ice Conpany, which is organized under the |aws
of this state and which has already been required to pay a tax
here "according to or measured by" its net incone under the
same law. In recognition of the fact that the ultimate source
of the funds from which a corporation can pay dividends is its
busi ness activity the Act provides that there shall be a deduct:
In conputing the net income of a corporation on account of divi-
dends received durln? the taxable year fromincone arising out
of business done in this state. Consequently, the only part of:
the dividends received fromthe Union |ce Company which could
be taxed to Boca Land Conpany woul d be that portion of the divi-
dends of the Union Ice Conpany arising from business done outsic
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of this state. (Statutes of 1929, Chapter 13, Section 8(h).)

This income could not be taxed directly to the Union Ice
Conpany for the reason that it is not attributable to business
done in California. (Statutes of 1929, Chapter 13, Section 10).
After deduction of the value of California property owned by
the Union Ice Conpany fromits total corporate worth the prorat:
value of its stock in the hands of the Boca Land Conﬁané woul d
be subject to ad valorem taxation to the latter in the Gty and
County of San Francisco under Section 16 of Article XIIl of the
Constitution and the Political Code sections enacted pursuant
thereto. As above indicated, Boca Land Conpany is purely
passive with reference to any dividends comng to it fromits
stock in the Union Ice Conpany and engages in nocorporate
activity with reference thereto other than to distribute these
funds to its own stockhol ders.

The practical effect of taxing Boca Land Conpany "according
to or measured by" its net inconederived from these “dividends
woul d be to thus tax indirectly the business of the Union Ice
Conpany done in Nevada, which was not taxable directly. At the
sane tine the Boca Land Conpany woul d be required to pay a prop-
erty tax to the Gty and County of San Francisco on account of
the fact that part of the property of the Union Ice Conpany is
| ocated outside of the state. Therefore, we can not share the
concern of the Conmissioner at the possibility of this incone
of the Boca Land Conpany escaping taxation. It has arisen from
business in which California has no direct concern and if all
t he Boca Land Conpany does with it after receiving it isto
distribute it to stockholders, we can scarcely see how Californi
has been deprived of any legitimte franchise tax based upon
corporate income derived from busire SS in this state if Boca
Land Company is not taxed.

W have had occasion to reconsider the question of what

constitutes doing business in our opinion in the case of Eyre
I nvest ment Company, filed this day, and have referred therein
to the decisions of the federal courts on what constitutes
"doing business" wWithin the neaning of the federal |aws analogou:
to ours. In our opinion this rppellant has plainly brought
itself within the rule announceJ)by the United States District
Court 1n Nunnally lnvestnent Co, v. Rose., 14 Fed. (2d) 189,
whi ch mas'THRﬁ?ﬁ%‘Fﬁ'ﬁUT‘Tﬁﬂ?ﬂ?ﬁ%‘|n tMe matter of the eal of
Eyre Investnent Conpany. The case of Edwards v. Chile Copper
Co.,7 %7 WS ARS cited by the Conm ssionec., iLs Inapposite
because there the taxpayer was a nmeans of obtaining credit for
the subsidiary and "by indirection governed it" so that it was
a good deal nbre than"a nere conduit. Nor are we inpressed by
the reliance which the Conm ssioner places upon the case of Cen-
tral Coal and Coke Co. v. Carselowey.dn Fed. (2d) 540. W
have analyzed that decisionm in _our opinion in the matter of the

eal of Portland California Steanship Co. (filed Novenber 20,

30) and have snown that It 1s not determnative of the questio:

of what constitutes "doing business" as it is presented to us
under the California statute.
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In view of the foregoing considerations, we conclude that
Boca Land Conpany was not doi ng business wthin the neaning
of the California Bank and Corporation Franchise Tax Act at the
time of the proposed assessnent. Therefore, it becones unneces-
sary for us to consider the proper Fercentage of the dividends
of the Union Ice Conpany allocable to taxation as derived from
busi ness done outside of this state.

ORDER

Pursuant to the views expressed in the opinion of the
Fﬁar% on file in this proceeding, and good cause appearing
erefor,

- I T IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the
action of the Franchise Tax Conmi ssioner in overruling the pro-
test of Boca Land Conpany, a corporation, a?alnst a proposed
addi tional assessment based upon a return of said corporation
for the year ended Decenber 31, 1928, under Chapter 13, Statute:
of 1929, be and the sane is hereby reduced. Said ruling is
hereby set aside and said Conm ssioner is further directed to
refund to said corporation any tax collected fromit on the
basis of said return as ﬁfOVIded in Section 27 of said Chapter
all in conformty with the foregoing opinion of this Board.

Done at Sacranento, California, this 11th day of My,
1931, by the State Board of Equalization.

Jno. C._ Corbett, Chairnan
R E Collins, Menber

H G _Cattell, Menber

Fred E. Stewart, Menber

ATTEST:  Dixwell L. Pierce, Secretary
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